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In the Court of Appeals of the District of Columbia. 


Benjamin Klopfer, Appellant, 

vs. 

District op Columbia. 


No. 1446. 


a Supreme Court of the District of Columbia. 

Benjamin Klopfer, Plaintiff, ) 

vs. > No. 46243. At Law. 

District of Columbia, Defendant.) 


United States of America, 
- District of Columbia, 


Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at tile times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Declaration. 

Filed May 27, 1903. 

In the Supreme Court of the District of Columbia. 

Benjamin Klopfer 1 

vs. V At Law. No. 46243. 

District of Columbia. ) 

The plaintiff sues the defendant, a municipal corporation created 
and existing under and by virtue of the laws of the United States, 
for that before and at the time of the committing of the grievance 
by the said defendant as hereinbefore mentioned there was and from 
thence hitherto has been and still is a certain public highway or 
street known as C street northwest in the city of Washington in the 
District of Columbia with a sidewalk on the north side of said street 
for all residents and citizens of said District and all other persons to 
go, pass and repass, and whereas the defendant was bound to keep 
and maintain the said sidewalk in good, proper and safe condition 
and repair, and to exercise due care in respect of the safety of per¬ 
sons properly and lawfully passing over and along said street and 
sidewalk; yet the said defendant well knowing the premises hereto¬ 
fore at and before the time of the happening of the injury to the 
plaintiff as herein recited permitted and suffered the said sidewalk. 

1—1446a 
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aforesaid to be and become out of repair and to be and become 
in a dangerous and unsafe condition by reason of the absence 
of some of the bricks coustituting part of the sidewalk to per-. 
sons passing along that portion of said sidewalk known as 

2 and being, to wit, the north side of C street north between 12th 
and 13th streets west in the city of Washington, District of 

Columbia, of which dangerous and unsafe condition and need of 
repair the defendant, The District of Columbia, had notice or in the 
exercise of ordinary care would have had notice, whereby and by 
means of the dangerous condition of the sidewalk and its lack of 
repair the said plaintiff while lawfully and with- due and ordinary 
care passing along said highway and sidewalk, on, to wit, the six¬ 
teenth day of February 1903 stepped on the edge of a hole in the 
sidewalk aforesaid and one of the bricks in said sidewalk on the 
edge of the hole aforesaid turned as plaintiff trod on the same and 
his ankle was twisted and turned and one of the bricks struck him 
on the ankle whereby and by means whereof the plaintiff was thrown 
to the ground with great force and violence and the bone or bones of 
his ankle or- foot was broken. By means-whereof the plaintiff besides 
having a bone or bones of his ankle and foot broken as aforesaid then 
and there became and was greatly hurt, bruised, cut and wounded 
and suffered permanent injuries about the ankle and foot and to his 
nervous system by reason of the shock thereof, and he became and 
was sick, sore, lame and disordered and disabled and he was per¬ 
manently injured and was prevented from performing the duties 
of his ordinary occupation, to wit, that of a night watchman, and 
plaintiff so remained and continued sick, sore, lame and disordered 
and disabled for a long space of time, to wit, hitherto, during all 
which time he, the said plaintiff, thereby underwent great physical 
and mental pain and suffering, and was thereby then and 

3 there hindered and prevented from performing his lawful 
affairs and business by him during that time to be performed, 

to wit, that of a watchman, and also by means of the premises he, 
the said plaintiff, was put to great expense in and about procuring 
the cure of the said injuries hereinbefore referred to and was com¬ 
pelled to lay out and expend large sums of money in endeavoring 
to be cured of his said injuries, to wit, the sum of five hundred dol¬ 
lars, and has been and is otherwise greatly damnified and injured. 
Wherefore the plaintiff says that he is injured and has suffered 
damages to the amount of ten thousand dollars and costs and there¬ 
fore he brings this suit. WM. E. AMBROSE, 

CHAS. H. MERILLAT, 

Attorneys for Plaintiff. 

Note. —The defendant is to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays, occurring after the 
day of the service hereof, otherwise judgment. 

WM. E. AMBROSE, 

CHAS. H. MERILLAT, 

Attorneys for Plaintiff. 
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4 Plea. 

Filed June 11,1903. 

In the Supreme Court of the District of Columbia. 

Benjamin Klopfer 1 

vs. VAt Law. No. 46243. 

The District of Columbia, j 

The defendant, The District of Columbia, for plea to the plaintiff’s 
declaration filed herein says it is not guilty in manner and form as 
alleged. 

A. B. DUVALL, 

E. H. THOMAS, 

Attorneys for District of Columbia, Defendant. 


Joinder of Issue. 

Filed June 15, 1903. 

In the Supreme Court of the District of Columbia. 

Benjamin Klopfer ) 

vs. > At Law. No. 46243. 

District of Columbia, j 

The plaintiff joins issue on the defendant’s plea in the above enti¬ 
tled cause. 

WM. E. AMBROSE, 

CHAS. H. MERILLAT, 

Attorneys for Plaintiff. 

5 Supreme Court of the District of Columbia. 

Monday, May 16,1904. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

Benjamin Klopfer, Plaintiff, ) 

vs. V At Law. No. 46243. 

District of Columbia, Defendant. I 

Come here again the parties aforesaid, in manner aforesaid, and 
the same jury respited on Thursday last, who, after the case is given 
them in charge, upon their oath say they find said issue in favor of 
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the defendant. Whereupon, counsel agree that judgment be 
rendered forthwith ; therefore, it is considered that the plaintiff 
take nothing by this suit, and that the defendant go thereof without 
day and recover against the plaintiff its costs of defense to be taxed 
by the clerk, and have execution thereof. 

The plaintiff notes an appeal to the Court of Appeals, and the 
bond on such appeal is fixed in the sum of one hundred dollars. 

Memorandum. 

May 31,1904.—Appeal bond filed. 


6 Supreme Court of the District of Columbia. 

Tuesday, June 14,1904. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

* * * * * * * 

Benjamin Klopfer, Plaintiff, ) 

v. >At Law. No. 46243. 

District of Columbia, Defendant. 1 

Comes here again the plaintiff by his attorneys, and tenders to the 
court here his bill of exceptions taken during the trial of this cause 
and prays that the same may be duly signed, and made part of the 
record, now for then, which is accordingly done. 


7 Plaintiff’s Bill of Exceptions. 

Filed June 14,1904. 

In the Supreme Court of the District of Columbia. 

Benjamin Klopfer, Plaintiff, j 

vs. I Law. No. 46243. 

The District of Columbia, Defendant. ) 

Be it remembered that the above entitled cause came on for trial 
on the 11th day of May 1904 before Mr. Justice Barnard and a jury, 
Messrs. Chas. H. Merillat and Wm. E. Ambrose appearing on behalf 
of the plaintiff and Andrew B. Duvall and Edward H. Thomas on 
behalf of the defendant. 

And thereupon the plaintiff, to maintain the issues upon his part 
joined, gave evidence by the following witnesses tending to prove as, 
follows:— 
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Benjamin F. Klopfer, the plaintiff, testified that he was 59 
years of age and a special officer or watch man in the district south 
of the Avenue to B street and from 11th to 15th streets. His duties 
he testified are “ to watch after property, lumber yards and mills 
and shops all through there for the people who pay me and for any 
private houses that see fit and proper to hire me.” His duties for 
these people who hire him were “ to look after the property and see 
that it is secure, and the doors are all fastened and that nobody in¬ 
jures or molests or interferes with it at night.” He also looked" out 
for fires as well as thieves. His compensation at the time of the 
accident fluctuated somewhat but averaged about $75 a month. 
Plaintiff further testified to the happening of an accident to him 
about half past eleven o’clock the night of February 16th, 1903. 
Asked to state the circumstances of the accident in his own 

8 way, he said : 

“ Well as a special officer we have to turn in our boxes. 
Some time-1 turned in there at 13J and D streets but if I am 
down in the lower end I generally call at the station. I just walked 
up the steps and opened the door and Mr. Kramer had charge of 
the patrol system there and says I “ Please mark me up ” and he 
says “All right,” and I walked down 12th street, and just as I went 
to turn into C street, I was walking along leisurely, as I always do, 
and the ground being covered with snow, an inch or an inch and a 
half or two inches of snow, a boy attracted my attention. I was 
walking along slowly, and he was cleaning the snow off of the pave¬ 
ment, and his shovel made such a noise that it attracted my 
attention, it made so much noise; and I put my heal down on 
a loose brick, and it throwed me and brought me back (indicating) 
and throwed me and broke my ankle.” 

Witness further testified that the accident occurred on C street 
very near the corner of 12th. There was a hole in the sidewalk 
near the center of the sidewalk and the boy who was cleaning off the 
snow was about the second house beyond. 

Mr. Merillat : Please describe the conditions immediately about 

•s 

the loose brick; what was the condition of the sidewalk. 

A. The condition of the sidewalk at that time, at that place, was 
that there were five or six or seven or eight bricks out the hole and 
there was a loose brick in that hole.” 

Q. For how long a period of time, if you know, had that hole ex¬ 
isted there, approximately. A. Why, very near nine or ten month-, 
if not longer. 

9 Witness further testified that no repairs so far as he knew 
had been made to this hole during this interval of nine 

months. He was laid up for about nine weeks and when he got 
back to work May sixth he found the same hole still there and 
measured it by taking a newspaper and cutting a hole out of it to 
correspond with the hole in the sidewalk. Asked to describe the 
condition of the sidewalk at the time he fell plaintiff said : 

“ It was about an inch to an inch and a half or two inches of 
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snow, and the hole was all covered up and the pavement all covered 
with snow.” 

Q. What did you observe the day of the accident, as to the condi¬ 
tion of that sidewalk and that hole? A. Just as I explained to 
you just now, the pavement was full of snow, and the hole was full 
of snow, and I could not see any hole. 

Q. State whether or not you knew that there was a hole there in 
that sidewalk the night of the accident? A. Yes sir, there was. 

Mr. Duvall: I object. 

The Witness : There was- 

Mr. Duvall : How could he know it? He says that it was cov¬ 
ered with snow? 

Mr. Merillat : He fell into it. 

The Court : He slipped into it. I suppose that he could tell 
something by the sense of touch. 

Asked to state the size of the hole when he examined it May sixth 
witness laid the newspaper with the hole torn in it on the floor and 
pointing to the hole in the paper (which was about one foot and nine 
inches by eleven inches), said: “All of these bricks were out, and 
there was a whole brick here and a piece of a brick there (indicat¬ 
ing) and this was loose (indicating in hole in newspaper), and 
10 I put my foot right on the edge of this (indicating), and went 
right down.” YVitness further testified that he was taken by 
the police to the Emergency hospital, his leg put in a cast and then 
he insisted on them taking him home in the police patrol wagon. 
His right leg was broken about two inches above the ankle bone. 
He had to walk with a cane for four or five months after he got out 
and the leg still pained him, especially in bad weather. 

On cross examination witness testified that he had been a private 
watchman about thirty years. He was commissioned first as 
additional private of the Metropolitan police force for a term of 
three years August 3,1888, and had been reappointed continuously 
ever since each three years. His last appointment read as follows: 

Executive office, Commissioners of the District of Columbia. 

Washington, August 7,1903. 

Ordered: That B. F. Klopfer is hereby re-appointed an additional 
private of the police force for three years, for duty between 11th and 
15th streets, N. W., south of Pennsylvania avenue to B street, N. W., 
to serve without compensation from the District of Columbia. 

Official copy furnished Mr. B. F. Klopfer. 

By order: 

WILLIAM TINDALL, Secretary . (Signed) 

Maj. police 

B. F. Klopfer. 
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11 The defence admitted plaintiff received no compensation 
from the District of Columbia. 

Witness on further cross examination testified that his beat or lo¬ 
cality which he covered included both sides of C street between 12th 
and 13th streets. He usually worked from six or seven in the evening 
until the same time in the morning. He was supposed to “ mark 
up” or report on the police patrol box at nine thirty p. m., and each 
hour thereafter. He had one box from which to report and also the 
privilege of reporting at the station house. His report to the station 
house keeper merely consisted of his name. He had no regular 
course of patrolling his beat and sometimes might pass up on the 
north side of C streets a half dozen times a night. In reponse to 
further questions witness said he received no instructions whatever 
except that he must report his presence to the station keeper as 
stated. He never had been given a copy of the police manual. He 
had a regular police badge and sometimes made arrests in the ab¬ 
sence of the officer and appeared as a witness in court but as a gen¬ 
eral thing he looked for the officer first. 

Q. But if you did not find them yon make the arrest yourself? 
A. Yes sir, anybody can do that. 

Q. Did you ever report to the station house this defect in the side¬ 
walk where you were hurt. A. Well, I have made a verbal report 
of it to the station keeper. We are not supposed to make any re¬ 
port, no written report; just come in and tell them. 

Q. You knew that it was there, and had known it how long before 
you were hurt? A. As I said, some eight or nine months, may be 
longer. 

12 Q. You knew how big it was. A. Yes sir, between five 
and eight bricks, may be more, out. 

Q. You knew that. A. Yes, sir, not only that, but others along 
the same pavement. In fact the pavement was in very bad condi¬ 
tion. 

Plaintiff further testified that the place at the corner of 12th and C 
streets was occupied by a man named Hill who kept a grocery on the 
corner and a luncli room on the C Street side. The place where 
witness fell was right in front of Hill’s place between the first and 
second windows from 12th street. He supposed the pavement was 
ten to twelve feet wide and that the hole was from six to nine feet 
from Hill’s windows. There was an electric light on the northeast 
corner of 12th and C streets at the post office, several small electric 
lights at that time at the saloon on the southwest corner, an electric 
light on the opposite side of C street about midway of the block. 
The electric lights were lit that night. He thought Hill’s place was 
closed up it being such a stormy night but could not remember ex¬ 
actly as to this. There were four windows in Hill’s place. Witness 
did not think the locality was one of the best lighted places on his 
block. It depended on the weather whether you would call it well 
lighted. He did not think the lights would reflect as well in rainy 
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nights as in dry weather. Thereupon the following questions were 
asked by Mr. Thomas and answers given by the witness: 

Q. Was it raining or snowing at the time you were hurt? 

13 A. It was hailing and snowing some. 

Q. Was the pavement where you fell lighted or not that 
night? A. Well, it was like all other snowy nights, the pavement 
was covered with snow and there was the reflection. 

Q. That is not what I asked you. I asked you if it was lighted. 
A. The reflection of the light. There was the electric light from 
the post office shone along there. 

Q. Did not the light across the street shine there. A. I don’t re¬ 
member. I don’t think it has got power enough to light across the 
street there. 

Q. Can you not see plainly at night in front of that place. A. 
No, sir. 

Witness further testified he had verbally reported the hole to 
Station Keeper Morgan; it was long before he was hurt but could 
not state the time. He told Morgan that C street ought to be looked 
after; that there was this hole and two or three others. 

Q. Now, you knew that hole was there that night? A. I could 
not help from knowing it. 

Q. Why did you step in it. A. I couldn’t help from stepping in 
it, or anybody else, in the condition of the street. 

Q. You say that the sidewalk is 18 to 20 feet wide, and you could 
not help slipping into that hole. A. No, sir. 

Q. Wasn’t there plenty of room on the sidewalk for you to walk. 
A, I presume there was, but I couldn’t see where I was putting my 
foot the way that pavement was, all full of snow, nor anybody 
else. 

14 Q. You knew where the hole was? A. Yes, sir, I knew. 

Q. Then why didn’t you walk away from there? A. I 

couldn’t tell exactly where the hole was. 

Q. Why didn’t you walk away from it. A. Why didn’t I walk 
away from it. 

Q. Or around it. A. If I had known exactly where the hole was, 
I certainly would have walked away from it, the way that I have 
suffered since. If I had known that the hole was there and I could 
have gotten away from it I would have went around it, you can rest 
assured of that. 

Q. Was it your duty to report this hole to the police. A. No sir, 
I never had any instructions to do so. 

Q. Why did you report it. A. I did it for assistance of the men 
on the beat. Very often I report things- 

Q. You fell into the very place that you reported. A. I had re¬ 
ported it and other places along thereabouts before I fell into it. 

Plaintiff further testified that at the time of the accident he was 
“ attending to my business as a private watchman, walking along 
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leisurely, as I always do, close to the house.” The boy whom he no¬ 
ticed cleaning snow was right next to Hill’s at 1205 0 street, a private 
residence, with lights in it that night and which was about the width 
of the court room (about 40 feet) away from the hole where the wit¬ 
ness fell, that witness could see a colored boy and could see 

15 that he was shoveling snow. Plaintiff further testified that 
it had been snowing pretty much all evening, that he left 

home with his storm coat and rubber boots on and it was hailing 
when he left home and continued on. He knew he went home from 
the hospital in a patrol wagon and the snow beat in the back of the 
patrol wagon. Asked how much snow was on the ground at the 
time -he plaintiff replied: “ I will say from an inch to an inch and 
a half; maybe a little more, but the whole pavement, the hole and 
all, were covered up. Thereupon witness was asked the following 
questions and answers were given as follows : 

Q. You said something about throwing up your head just before 
you were hurt. What did you mean by that? A. I have got a 
habit of walking right along, and the attraction of the boy, the 
shoveling of snow, and the shovel squeaking on the pavement at¬ 
tracted me, and I raised my head that way (indicating) to see what 
it was, and it was him shovelling snow. 

Q. Were you going along the street with your head down. A. 
No, sir. I generally carry my head just as I have it now, looking 
at you (indicating) 

The witness at the time was seated in a chair on a slightly raised 
platform, counsel being seated in a chair about ten or twelve feet 
away. 

Q. How did you look in order to see the boy. A. I raised it up 
high (witness indicating). I am very attentive that way to any 
noise, even the least noise. I have a record for that in the station 
house. The least noise at all will attract ray attention, and I am 
right up in an instant to see what it is. It is no more than any 
other watchman’s or special officer’s business is to do that. 

16 I am always on the alert and I didn’t know what this sound 
was; and afterwards I discovered that it was the boy. 

Witness said that he did not speak to the boy before he fell 
that the boy saw him laying there, came up and reported the acci 
dent around to the police station. 

In answer to questions from the court witness said that he was 
not furnished a police manual and did not get any instructions 
from the major of the police, the police department or the lieuten¬ 
ant. The only instructions he ever had were to turn in the boxes 
and he forgot whether they came from the lieutenant or sergeant. 

Mr. Merillat inquired “ What if any instructions have you to re¬ 
port occurrences that you see about the streets, such as cats, horses, 
the condition of pavement ” and over objection of counsel for de- 
2—1446a ' 
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fendant plaintiff was permitted to answer saying “I have never 
had any instructions.” 

Charles Hooper, a Metropolitan police officer, testified that on 
the night of the accident he was doorman at the police station and 
a colored boy reported a man was iiurt witness went out and found 
Klopfer “ laying on the step in front of Hill’s lunch room in front 
of 12th and C streets on the C Street side. Witness judged it was a 
little after 11 o’clock; “it was snowing or hailing, a very bad con¬ 
dition of the weather.” 

Singleton L. Cooper, a Metropolitan police officer testified that 
his beat for several months prior to February 16, 1903, embraced 
said C street; that next morning after plaintiff’s accident he visited 
the place where plaintiff told him he was hurt. “ Plaintiff had told 
him he fell on a loose brick in a hole on C near 12th, witness “ found 
there was one place there, that there was a sunken space 

17 in the sidewalk where there was about four bricks missing 
and it had been filled in. There was considerable snow and 

ice on the ground, and there was a very little hole there.” “ It made 
a very small sunken place, the brick being absent, and the ice and 
snow left a very small place sunken in ; just about the middle of 
the sidewalk witli about four bricks missing.” 

But that after seeing this place he did not report it for “ It was 
just as level and good there as any other place that I could see;” 
that on the night of the plaintiff’s accident, this sidewalk was slip¬ 
pery with a thin skim of snow then hail, half an inch thick, frozen, 
and that condition prevailed all over his beat and all over the city 
as far as he knew. 

Thereupon witness produced a book kept at the station house for 
incidental purposes such as recording holes in the sidewalks, and 
dead animals, and any obstructions in the streets and stated that an 
entry therein was in his handwriting which entry is as follows: 

“ Wednesday, September 24,1902. 8.20 a.m. Dangerous holes 
in sidewalk on C street, northwest, as follows: One in front of 1207, 
one in front of 1223. Cooper M. P.” Witness stated that it was 
part of his official duty to make these reports in writing in the 
book. 

The said entry being shown the court, was objected to by counsel 
for the defendant on the ground that it was misleading and ex¬ 
cluded the place of the plaintiff’s accident, was hearsay, and not 
evidence nor the report made to be forwarded to police headquarters 
required by article 79 of the police manuel. Thereupon the wit¬ 
ness in response to a question asked by the court stated that said 
book is not sent to headquarters but the lieutenant made up his 
report to headquarters from it and the court over the said 

18 objection and the exception of counsel for defendant then 
and there made, allowed the said entry to be read to the jury, 

and further, over the objection and exception of the defendant, per- 
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mitted the witness to testify that “ In reporting those places, some¬ 
times there would be smaller places close by within ten or fifteen 
feet, and wherever there was a place which required repairs, I have 
often reported that in front of such-and-such a number. Then 
when the District men came along I would say, “ There is a danger¬ 
ous hole in front of such-and-such a number, and the pavement in 
general bad condition,” so that they would look and could not help 
but see if there was any other little place that need- attention,” and 
that was when I entered it in general bad condition. Aud there¬ 
upon the witness further testified that shortly after he made said 
report the said places were repaired in some places new bricks were 
put down and in other places they used simply the dirt and gravel; 
“ in places where I suppose they did not have brick enough to go 
all around they filled in these places with dirt & gravel & levelled 
them up.” 

Police Officer McDaniels testified that he saw plaintiff at the 
Emergency hospital and soon after midnight went to the place 
where Klopfer said the accident occurred and examined it. There 
were several bricks missing and tiie place was just a little nearer 
the building line than the curb where there were loose bricks and 
several bricks missing. The hole was a vei’y small place and was 
the depth approximately of a brick. The pavement was much 
worn and the bricks remaining were there. It had rained earlier 
in the evening and turned to snow. He went right from 
19 the hospital after seeing plaintiff to the place plaintiff said 
he fell. “ There was a wet snow on the sidewalk, a slush. 
It was very wet & slushy.” It was not frozen at that time but 
turned considerably colder toward morning. He had noticed these 
places in the sidewalk before then and had noticed loose brick in 
them. The bricks had plenty of play. 

Oh cross-examination Mr. McDaniels testified that he had noticed 
the loose brick in this place before that night, a few days before, 
but that the place where the bricks were loose did not look unsafe 
or in any way dangerous. He further testified that he could not 
say just why he had not reported it. There were several places 
we had reported on the block and some places we had reported sev¬ 
eral times.” He considered that he had performed his duty and 
had complied with the manual’s requirements that officers should 
be vigilant and should report obstructions. He did not consider 
the place dangerous. It was slippery on the streets that night and 
at that place and that general condition existed all over his beat 
that night regarding this slipperiness and slush. 

Police Officer Kramer testified that he drove plaintiff in the 
patrol wagon to the hospital aud from the hospital home. “ It was 
a pretty bad night, raining & ha-ling and partly snowing. It was 
wet & very bad.” When he got Klopfer “it was then a wet 
snow.” Later on it turned colder. 
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Hackraen StevicnuikI Pliny Russell, Mr. Hill who kept the place 
at 12th and C streets and Mr. Allen a shoemaker who walked on 0 
street six or more times each day on his way from home to 

20 his shop or vice versa at each meal time testified to the fact 
that bricks were missing for some months prior to the acci¬ 
dent from the sidewalk on C street near 12th street. Mr. Hill said 
the whole pavement in front of and near his plaee was worn and 
there were several places in it where bricks were missing. The 
witness thought the place well lighted. The witness said at the 
time of plaintiff’s accident there was a hole between the first and 
secoud windows of the grocery of Hill’s place, the lunch-room part 
of the place being just to the west. The* hole was about the center 
of the sidewalk, perhaps nearer the porch than the curb. A gaso¬ 
line torch was usually burning in front of the lunch room. 

Witness Hill testified that the sidewalk was worn a good deal 
and some places, that is two or three places the bricks had “ worn 
out, that is the} 7 come out—you might as well say they are worn 
out.” 

There were several places where bricks were out, for instance in 
front of his dining room door and where Klopfer told him he got 
hurt the bricks are worn out there. 

On cross-examination plaintiff said one place was not particularly 
noticeable. Before Klopfer pointed it out he had not paid any at¬ 
tention to it. It was not very much noticeable; it was some. The 
bricks were worn and he should guess there were six or seven bricks 
missing. The two dining room windows were lighted that night 
and two or three lights inside. The sidewalk was very well lighted 
sidewalk, dirt was filled in where the bricks were out to the depth 
of a half inch. Witness went to bed that night at 11 o’clock and it 
then was hailing and snowing too. It was freezing and the side¬ 
walks were slipper} 7 . 

The grocery had storm shutters and witness Hill said these 

21 were closed always by 11 o’clock and sometimes at seven 
o’clock when the grocery closed but the lunch room part fur¬ 
ther along C street from 12th street always was open until mid¬ 
night. 

Dr. Wade Atkinson testified that plaintiff’s left leg near the 
ankle had been broken in January 1903 and that he attended 
plaintiff. 

This closed plaintiff’s case. For the defense 

George Morgan thereupon testified that he is an ex-sergeant of 
the police, formerly connected with station No. 1, to which station 
he was attached for two years prior to Feb. 16,1903, commencing 
in October 1900. Thereupon witness testified : “I cannot say that 
Klopfer made any report to me; I don’t remember Klopfer making 
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auy report to me at all, that is of any dangerous excavation; but if 
so it will show on the books of that precinct.” That immediately 
after he received said reports he entered them in the incidental 
book. On cross examination witness said he could not remember 
whether Klopf'er ever had made any verbal reports to him ; if he 
had the books would show it. Asked if Klopfer ever at any time 
had made verbal statements to him of tilings occurring on his beat 
witness replied undoubtedly he supposed Klopfer at times had made 
verbal statements to witness of things Klopfer had noticed on the 
streets but he could not remember any; he would have to go by 
the books, there were so many things in that precinct. Klopfer 
would make statements to him of things that had occurred on the 
beat and he would find the regular officer had reported it already. 
He could not say if this was true or not of this sidewalk. The reg¬ 
ular officers usually wrote the reports themselves. He never had 
handed the book to Klopfer to write in and there were no reports in 
the book where Klopfer’s name was used. 

22 Thereupon Jeremiah Mahoney testified that in the years 
1902 and 1903 he was in charge of the repairing of sidewalks 

for the District of Columbia; that about the 23rd of January, 1903 
he repaired a dangerous hole in front of precinct station No. 1 and 
after fixing that place went around and saw a little hole, not a dan¬ 
gerous hole, in front of Hill’s store and took out the bricks that were 
worn and put a few new bricks in there and that they are there yet. 
That he superintended the work and that the paver Mr. Hayes,did 
the work; that he made the repairs on September 25, 1902 in front 
of 1207 C St. Further on in his testimony the witness slated that 
he fixed the place in front of Hill’s and No. 1 station house in 1902 ; 
that during the time he made the repairs mentioned, the rest of the 
sidewalk was all right. 

On cross-examination the witness stated that the place in front of 
Hill’s was just a little depression where the bricks were worn out; 
it was not a hole, not what he would call a dangerous hole; that the 
bricks were worn out and laying up against one another; that he 
did not fix the place in front of 1207 C St. at the same time that he 
fixed the place in front of Hill’s; that he did not fix any place on 
C St. after the accident of Feb. 16,1903, and that he fixed the hole 
in front of precinct station No. 1 in 1902. 

On re-direct examination respecting this, witness stated all there 
was about it, I was at No. 1 precinct and I fixed the hole there, and 
then I walked around the corner and I found a little place there 
and fixed it. Witness further testified that he gets his orders from 
the District building and that the dates are on the books at the 
District building. 

23 Thereupon Richard Spencer testified that he worked 
under Mahoney and that there was a place in front of station 

house No. 1 and that was fixed, and then, by the direction of Ma¬ 
honey, his foreman, he went around in front of Hill’s place and tore 
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a little place up and fixed it; that it was right near the step just a 
little swag in the sidewalk ; and that it wasn’t much, and that that 
was nothing else the matter with the sidewalk at that place at that 
time, and we fixed all that was there at that time, and that these 
repairs in front of Hill’s were made on the same day that the repairs 
in front of the station house were made. That he cannot fix the 
time but it was in the year 1902, and that in 1903 he fixed another 
little place about two or three doors from Hill’s but he cannot re¬ 
member what month. 

On cross examination he said that it was in the fall of 1902 that 
he fixed the place in front of Hill’s, and on re-direct examination 
he said, he fixed the place in front of Hill’s on the same day that he 
fixed the place in front of No. 1 station, and that he had never fixed 
any place in front of No. 1 station before or since. 

On redirect examination witness stated that the condition of the 
sidewalk on C St. between 12 and 13 was pretty fair or we would 
have made it if it was not. 

And thereupon Thomas F. Dulino a clerk in the engineer depart¬ 
ment having charge of the keeping of the record of the reports that 
are made to that office in reference to the streets and sidewalks, pro¬ 
duced surface division book containing a record of the reports made 
by the police department and other parties, which said reports from 
the police department are made twice daily, and as they come in 
witness enters them in the book and delivers the police reports 
to the foreman in charge of the work, and that after the 
24 work is done, the foreman returns the slips back to witness 
which slips, witness compares with the books and then de¬ 
stroys them, because they are in such a filthy condition that they 
could not be kept; that the said book runs back to July 6, 19<)0, 
and from that down to the date of the trial. That the entries in 
the said book are in his handwriting. That the said book shows that 
the repairs in front of the said station house were reported and made 
on or about January 28, 1903; that for the purpose of proving the 
said date of repairs in front of said station house, counsel for the 
District of Columbia offered said record in evidence. But on the 
objection of counsel for the complainant, the court excluded said 
record, to which ruling, the said counsel for the District of Colum¬ 
bia excepted. « 

Thereupon Michael Hayes testified that he is a paver in the 
employ of the District and that in Jan. 1903, he made repairs in 
front of the first precinct station and on the same day made repairs 
in front of the grocery story and lunch room on C street, that is to 
say in front of Hill’s place; that he was there ten or fifteen minutes 
and he did not observe any other holes or depressions in any other 
place; that the place in front of Hill’s was naturally worn out; 
that when he went around there the place was taken up and that 
Mahoney was there; that it was about one-half a yard, and about 
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a foot or a foot and a half or two feet away from Hill’s steps; that 
the brick were there in a pretty fair condition, blit were worn out. 

On cross examination witness stated that he was there two days 
ago, and he knows it was the month of January he fixed this 

25 place in front of Hill’s; that the means he has of recollecting 
that, is the fact that lie fixed the hole in front of No. 1 pre¬ 
cinct station. The defense offered in evidence a copy of the police 
manual, and passages therefrom were read to the court and jury by 
counsel for the defense and for the prosecution, including the fol¬ 
lowing: 

Article 79. Members of the force shall be vigilant in observing, 
the condition of public thoroughfares and see that no defects or 
obstructions are suffered to remain thereon. Whenever a defect or 
obstruction is discovered he shall at once remove it, if practicable, 
and if necessary display a lantern from such guard as he may pro¬ 
vide, and make immediate report thereof to the lieutenant to be 
forwarded to headquarters. 

Article 80. Members of the force shall not allow anv excavation 

1/ 

in the thoroughfares or public reservations, the disturbance of any 
surface or paving of the same, the construction of any stand, build¬ 
ing or improvement, nor the conduct of any entertainment (except 
it be for a strictly charitable purpose), without first ascertaining 
that a permit or license had been issued for the same. 

Article 97. It shall be the duty of the captain to instruct the 
members of the force in all the duties of the Metropolitan police 
force and the rules and regulations of the Board of Commissioners. 
He shall give them general and verbal instructions and explana¬ 
tions in regard to their power and duties. 

26 Article 119. The lieutenant shall carefully study and fully 
understand the rules and regulations, and see that each of his 

subordinates properly cores for the books containing them, and is 
well acquainted with their contents. 

Article 120. He shall carefully read and explain to all members 
of his command all general orders and decisions of the Commis¬ 
sioners in cases of complaint against such members, as they are is¬ 
sued, together with such parts of the rules and regulations as may 
be necessary, taking care that they are duly understood. He shall 
from time to time catechise such of the forse as he may suspect to 
be unfamiliar with this manual and general or special orders. 

The defense offered in evidence a plat of C street between 12th 
and 13th N. W., showing the location of lights in said street, show¬ 
ing that there was an arc light on the post office corner on the north¬ 
east corner of 12th and C streets and that it was 76 feet distant from 
the scene of the accident, several incandescent lamps in the saloon 
across the street from where the accident occurred, the distance 
being 46 feet and an arc lamp on the south side of C street between 
12th and 13th streets a distance of 164 feet from the scene of the ac¬ 
cident. 

Counsel for both plaintiff and defendant announced that they had 
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no farther testimony to offer and rested their case. Counsel for the 
defendant thereupon moved that the court instruct the jury to re¬ 
turn a verdict for the defendant on the ground that plaintiff was a 
policeman in the employ of the District of Columbia. The 
27 court, after hearing, granted the motion that the court in¬ 
struct the jury to return a verdict for defendant and so in¬ 
structed the jury, whereupon counsel for plaintiff noted an excep¬ 
tion. A verdict for defendant was returned by the jury in accord¬ 
ance with the court’s instruction and counsel for plaintiff again noted 
an exception. Judgment for defendant was entered forthwith on 
said verdict, counsel for plaintiff consenting it might be entered at 
once, whereupon counsel for plaintiff noted an appeal in open court 
and bond was fixed at §100. 

Be it further remembered that each of the separate and several 
exceptions taken by counsel for the plaintiff to the rulings of the 
court during the progress of the trial and the exception by counsel 
for plaintiff to the instructions of the court to the jury upon the 
whole evidence to return a verdict for the defendant, as herein be¬ 
fore set forth, were so taken by counsel for plaintiff then and there, 
before the jury retired, separately and severally, and said excep¬ 
tions were then and there separately and severally noted upon the 
minutes of the justice presiding at the trial, and counsel for the 
plaintiff then and -here prayed the court to sign and seal this bill of 
exceptions, to have the same force and effect as if each of the said 
exceptions was separately and severally set forth in a separate bill 
of exceptions, and at the request of said counsel for plaintiff the 
same is accordingly signed and sealed and made a part of the record 
in this cause, now for then, this 14th day of June A. D. 1904. 

JOB BARNARD, Justice. 

We consent: 

E. H. THOMAS, For D. C. 

C. H. MERILLAT, For Klopfer. 


28 Supreme Court of the District of Columbia. 

United States of America, 1 . 

District of Columbia, / 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
27, inclusive, to be a true and correct transcript of the record, as per 
rule 5 of the Court of Appeals of the District of Columbia, in cause 
No. 46,243, at law, wherein Benjamin Klopfer is plaintiff, and The 
District of Columbia is defendant, as the same remains upon the 
files and of record in said court. 
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In testimony whereof, I hereunto subscribe 
Seal Supreme Court ray name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 29th dav of June, A. D. 1904. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1446. Benjamin Klopfer, appellant, vs. District of Columbia. Court 
of Appeals, District of Columbia. Filed Jun- 30, 1904. Henry W. 
Hodges, clerk. 
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No. 1446. 


BENJAMIN KLOPFER, Appellant, 

vs. 

DISTRICT OF COLUMBIA. 


BRIEF FOR DISTRICT OF COLUMBIA. 


STATEMENT OF THE CASE. 

The only witness to the alleged accident is the plaintiff. 
At the time of his accideut the ground was covered with 
snow, an inch or an inch and a half or two inches of snow 
(Record, middle of page 5). “ It was about an inch to an 
inch and a half or two inches of snow, and the hole was all 
covered up and the pavement all covered with snow” and that 
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he put his heel down on a loose brick and “ it throwed me 
and broke my ankle ” (Record, bottom of page 5 and top of 
page 6). 

“ Plaintiff further testified that it had been snowing pretty 
much all evening; that he left home with his storm coat 
and rubber boots on, and it was hailing when he left home 
and continued on ” (Record, top of page 9). 

Charles Hooper, member of the police force, a witness for 
the plaintiff, testified that “ it was snowing or hailing, a very 
bad condition of the weather.” Singleton L. Cooper, also 
a policeman and plaintiff’s witness, testified that “there was 
considerable snow and ice on the ground; * * * that 

on the night of the plaintiff’s accident this sidewalk was 
slippery with a thin skim of snow then hail, half an inch 
thick, frozen, and that condition prevailed all over his beat 
and all over the city, as far as he knows” (Record, page 10), 

Police Officer McDaniels was called by the plaintiff and 
testified : “There was a wet snow on the sidewalk, a slush. 
It was very wet and slushy. * * * It was slippery on 

the streets that night and at that place, and that general 
condition existed all over his beat that night regarding this 
slipperiuess and slush.” 

Police Officer Kramer testified on behalf of the plaintiff 
that “It was a pretty bad night; raining and hailing and 
partly snowing.” 

It is merely the inference of the witness that the brick 
was loose, but, waiving that, and giving full force to that 
inference as a fact, we say the key to the accident is the 
combination of a lame policeman incumbered with a storm 
coat and rubber boots, slipping on the snow or ice covering 
a loose brick while patrolling his beat. 
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The other branch of the case depends upon the answer 
made to the proposition that the plaintiff received his injury 
in the discharge of his duty, and, therefore, cannot recover. 

The plaintiff took pains to prove that he was an addi¬ 
tional private on the police force patrolling this sidewalk, 
watching property, lumber yards, mills, shops, private 
houses, and looking out for fires and thieves. He carried 
the usual police badge, and reported to the station in the 
same manner as the regular members of the police force, 
made arrests and appeared as witness, and had been suc¬ 
cessively legally commissioned to his office since August 3, 
1888. The form of his commission will be found in the 
record at the bottom of page 6. 

Every officer, as a part of his duty, by article 79 of the 
Police Manual, is required to be vigilant in observing the 
condition of public thoroughfares, and to see that no defects 
or obstructions are suffered to remain thereon (Record, page 
15 ). 




A 


ARGUMENT. 

I. 

The record does not affirmatively purport to contain all the 
evidence, and hence this court will not presume that it does for 
the purpose of reversing the judgment, but, on the contrary, a 
stale of facts will be presumed proved in the trial court which 
authorized the ruling, verdict, and judgment. 

The bill of exceptions contains no other statements re¬ 
specting the evidence adduced at the trial than the follow¬ 
ing: 

“And thereupon the plaintiff, to maintain the issues upon 
his part joined, gave evidence (that is, some evidence) by the 
following witnesses tending to prove as follows: ” (Record, bot¬ 
tom of page 4.) 

Here follows a partial narrative of the testimony between 
pages 4 and 12 of the Record, ending with the sentences: 
“This closed plaintiff’s case. For the defense” (Record, 
bottom of page 12). Again follows a partial narrative of 
testimony contained between pages 12 and 16 of the Record. 

The record continues: “ Counsel for both plaintiff and de¬ 
fendant announced that they had no further testimony to 
offer and rested their case” (Record, bottom of page 15 
and top of page 16). 

The record recites, as above noted, that the plaintiff gave 
evidence tending to prove the statements made in this behalf. 

The bill of exceptions does not purport to contain all the 
evidence, and it is therefore insufficient. S&3-&C 

The Texas & Pacific R. Co. vs. Cox, 145 U. S., 
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The court directed a verdict for the defendant, and thereby 
necessarily disposed of the case because of insufficient evi¬ 
dence or defective proof. 

Rule 4 (page 16) of this court states with particularity the 
requisites of a bill of exceptions. 

It is there provided, inter alia, “ if the facts are undisputed, 
they shall be stated as facts, and not the evidence from 
which the facts are or may be deduced ; and if disputed, it 
shall be sufficient to state that evidence was adduced tend' 
iug to prove them, instead of setting out the evidence in de¬ 
tail ; but if a defect of proof be the ground of the ruling 
* * * then the particulars in which the proof is sup¬ 
posed to be defective shall be briefly stated, and the substance 
of all the evidence offered in anywise connected with and having 
relation to the proposition or propositions to which the proof 
is supposed to be defective, shall be set out in the bill of ex¬ 
ceptions in a narrative form, as far as practicable.” 

The case being one of defective proof, it was incumbent on 
the appellant to give “ the substance of all the evidence 
offered,” and so show by the record, and this the bill of ex¬ 
ceptions fails to do. 

The court will not presume that all the evidence is con¬ 
tained in the bill of exceptions. Said Justice Lamar : “ We 
should bear in mind, however, that it is not for this court to 
say that the entire evidence in the case is set forth in the 
bill of exceptions, for that would be to presume a direct 
violation of a settled rule of practice as regards bills of ex¬ 
ceptions, viz: that a bill of exceptions should contain only 
so much of the evidence as may be necessary to explain the 
bearing of the rulings of the court upon matter of law, in 
reference to the questions in dispute between the parties to 
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the case, and which may relate to exceptions noted at the 
trial.” 

Grand Trunk It. Co. vs. Ives, 144 U. S., 408. 

The last case affords a striking example of the length to 
which the appellate court will go in the presumption in favor 
of the trial court that all the evidence is not set out in the 
bill of exceptions where the record does not so state. The 
action there was brought by an administrator for the negli¬ 
gent killing of his intestate by the defendant railroad com¬ 
pany, under a statute which provided a right of action only 
when the deceased left some one dependent on him for sup¬ 
port, etc. The declaration contained the proper averments 
in such regard, but there was a deficiency in the evidence 
on that point. 

The administrator recovered and the company alleged 
error, among others, for the refusal of the trial court to grant 
a prayer that the plaintiff was not entitled to recover. Yet 
the Supreme Court, after using, per Justice Lamar, the lan¬ 
guage previously quoted, in the face of such request in the 
record and in the absence of evidence of the existence of the 
required beneficiaries, holds the context and reason given by 
the court showed that the instruction was not aimed at that 
particular point, and hence there was no error. The court 
adds: “As to whether, as a matter of fact, there was evidence 
respecting the existence of any beneficiaries to this action we 
do not, of course, express any opinion. In the view above 
taken of the matter it is not necessary to decide that point. 
The legal presumption is that there was.” That is to say, such 
was the forceful presumption in favor of the judgment sought 
to be reversed. 









The Supreme Court has recently, in its latest Utterance 611 
this subject, asserted the principle contended for in U. S. vs. 
Copper Queen Consolidated Mining Co., which holds that 
a judgment entered on the verdict of a jury will not be re¬ 
versed upon the ground that there is absolutely no evidence 
to sustain it, where the bill of exceptions does not show 
that the evidence contained therein is all the evidence that 
was given on the trial. The court said (page 497): “ The 
motion on the part of the Government at the close of the 
evidence, to direct a verdict for the Government upon all 
the evidence, and the exception to the refusal of the court so 
to do, would raise the question whether there was any evi¬ 
dence of the citizenship of Ross and of his residence in the 
territory when the cutting was done, upon which to base a 
verdict, were it not that the bill of exceptions lacks an es¬ 
sential statement for that purpose. It does not appear from 
the bill that it contains all the evidence given upon the trial. It 
may be that it does, but we cannot, in the absence of any 
statement in the bill to that effect, presume it does for the 
purpose of reversing the judgment herein, upon the assump¬ 
tion that the proper construction of the act of Congress re¬ 
quires such citizenship as well as residence. When this 
court is asked to reverse a judgment entered upon a verdict 
of a jury, upon a writ of error, upon the ground that, there 
is absolutely no evidence to sustain it, and the court should 
have directed a verdict, the bill of exceptions must embody a 
statement , or there must be a stipulation of counsel declaring 
that the bill contains all the evidence so that the record shall af¬ 
firmatively show the facts.” 

U. S. vs. Copper Queen Consolidated Co., 185 U. S., 495, 
497, and 498. 



Where a bill of exceptions does not purport to give all the 
evidence the appellate court is bound to presume that there 
was testimony which justified an instruction on the facts. 

Russell vs. Ely, 2 Black, 575. 

This court said (Tubins vs. District of Columbia, 21 App. 
Cases D. C., 273): “ The alleged error principally insisted on 
by the plaintiff in error is that of the refusal of the trial 
court at the conclusion of the testimony to rule as a matter 
of law that from the facts shown in the case the defendant 
was not guilty of any violation of the statute for the reason 
that there was no testimony whatever showing or tending 
to show that the defendant had any knowledge of the al¬ 
leged attacks made by the animal, and that he had no 
knowledge of any facts going to show any vicious or dan¬ 
gerous tendencies, on the part of the animal." The instruc¬ 
tion requested involves a demurrer to the evidence, and is 
intended to raise the question of guilty knowledge on the 
part of the plaintiff in error, without which, of course, there 
could not properly be a conviction. We think that it was 
properly denied. It is objected on behalf of the defendant 
in error that we should not consider the ruling at all, inas¬ 
much as the record does not purport to contain all the evi¬ 
dence. 

If the case is strictly considered in accordance with the 
uniform tenor of the authorities on this point, this objection 
is undoubtedly well founded.” 

Tubins vs. District of Columbia, 21 App. Cases D. C v 
272-273. 
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A comparison of the record in the Tubins case with that 
in the present case will establish that the former is the better 
record. In this case the record commences: “And thereupon 
the plaintiff to maintain the issues upon his part joined, 
gave evidence by the following witnesses tending to prove as fol¬ 
lows :— ” (Record, page 4). In the Tubins case (Record, page 
2) it is recited : “And the District of Columbia to maintain the 
issues on its part joined offered evidence in its behalf to prove 
by the testimony of, &c.” (the first witness), and ends for the 
prosecution (plaintiff) b} r the statement: “Whereupon the 
District of Columbia rested its case, and the defendant in 
support of the issues joined, testified in his own behalf as fol¬ 
lows And that record proceeds to say that “ the defendant 
in further proof of the issue joined produced” various wit¬ 
nesses. 

While here the introduction to the evidence of the defend¬ 
ant is the brief phrase “ Dor the defense.” 

It has been held that where the record stated, “And this, 
together with the evidence set out in the plaintiff’s first and 
second bills of exceptions, which are hereby made a part of 
this bill of exceptions, ruas all the evidence that was offered at 
the trial,” the bill of exceptions was insufficient where it ap¬ 
peared that the other evidence was offered which was not 
set forth. 

Bell vs. Sheridan, 21 D. C,, 370-379. 

In U. S. vs. Lowenstein, 21 D. C., 515, 521, et seq., this pre¬ 
sumption in favor of the ruling of the trial court was ad¬ 
hered to under the following circumstances. The court 
below said to the jury: “ You are to take such evidence, for 

instance, in connection with the admitted testimony of the 
2 
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defendant upon the stand, that when he weighed this vase 
in his hand, he estimated it to be twenty-five ounces in 
weight, and that he then willingly and willfully purchased 
it, from the thief, * * * and said that he allowed him 

at the rate of sixteen ounces, and sixty cents to an ounce.” 

For proof that these sentences incorrectly set forth the 
testimony, we are referred to a statement in the record of 
Lowenstein’s examination, which contains no statement that 
he testified he had weighed the vase in his hand, or that he 
estimated its weight at twenty-five ounces, or that he had 
bought it for sixteen ounces. 

It is not asserted before us as a matter of fact that Lowen- 
stein did not so testify ; for the prisoner’s counsel admits he 
had no knowledge of the subject, as he was not present at 
the trial, and has no information to the contrary. But the 
absence of such language from the brief statement in the 
record of Lowensteiu’s testimony is relied on as sufficient 
evidence that the statement of the court was unauthorized. 
It is to be considered, however, that the record does not pur¬ 
port to contain all the evidence in full, but only an abbrevi¬ 
ated statement. 

Thus with respect to the first witness it is said: “ The 
United States called as a witness Malcolm Seaton, who testi¬ 
fied in substance as follows : ” 

And there is no statement in the record that it contains all the 
evidence given at the trial. 

U. S. vs. Lowenstein, 21 D. 0., 515. 

“ Where the record does not affirmatively purport to con¬ 
tain all the evidence, a state of facts will be presumed proved 
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in the trial court authorizing the rulings, verdict and judg¬ 
ment.” 

2 Ency. PI. & Pr., 441, citing many cases. 

The same rule expressed in different language has been 
thus staled: “ The appellant must present a record showing 
error so clearly as to overthrow every presumption in favor 
of the judgment, arising from omissions in the record, by 
including all the trial court proceedings affecting the error 
alleged. No presumption or inference in favor of the appel¬ 
lant will be made.” 

2 Ency. PI. & Pr., 294. 

II. 

The alleged defect in the sidewalk was harmless in itself and 
only became dangerous in combination with snow and ice, and 
as there was no previous notice of the danger, the municipality is 
not liable. 

It is held in this District that if a defect, harmless in itself, 
exists in a public sidewalk long enough to be known to the 
municipal authorities, which defect only becomes dangerous 
in combination with snow and ice, of which the authorities 
had no notice, the municipality is not liable simply because 
it had notice of the pre-existing defect in the sidewalk. 

Free vs. District of Columbia, 21 D. C., 608. 

The distinction which exonerates a municipality for in¬ 
juries to pedestrians caused by icy or slippery sidewalks 
occasioned by a general condition of snow, sleet, or hail, and 
an injury caused by ice formed by a local flow of water, 
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which renders a city liable, is noted in D. C. vs. Frazer, 21 
App. Cases D. C., 154. 

This .distinction has long prevailed in this District. It 
has been held that there is no obligation upon the District 
to clear the streets of the city of Washington from snow as 
soon as it falls; and a person falling on the snow and ice, 
when snow and ice cover the streets and pavements every¬ 
where, has no cause of action against the District. 

Clark vs. District of Columbia, 3 Mackey, 79. 

This question is then reduced to this proposition : Had a 
jury a right to find that the defendant had notice that this 
sidewalk at the point of accident was in a dangerous condi¬ 
tion at once upon the happening of the snow storm ? 

The answer is that there is no evidence in the record of 
its previous dangerous condition either with or without the 
combination of snow and ice as dauger is properly under¬ 
stood. 


III. 

It loas the duty of the plaintiff to observe the condition of this 
sidewalk, which was on his beat, and to see that no defects or 
obstructions were suffered to remain thereon and to remove such 
obstruction or defect at once, and, if necessary, display a lantern 
from such guard as he may provide, and to make an immediate 
report to the lieutenant of police, to be forwarded to the police 
headquarters. 

By section 375, R. S. D. C., it is provided that: “ The 
board of police may, on application of any person showing 
the necessity thereof, appoint any additional number of pri~ 
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vates to duty at any place within the District at the charge and 
expense of the person by whom the application is made, but not 
to exceed the yearly sum provided for privates of the gen¬ 
eral police force.” 

Sec. 376. “ The privates appointed as provided in the pre¬ 
ceding section shall be subject to the orders of the board 
of police, and shall obey the rules and regulations of the 
board, and conform to its general discipline and to such 
other special regulations as may be made, and shall wear 
such dress or emblem as the board may direct, and shall, 
during the term of their holding appointment, possess all the 
powers, privileges and duties of the police force.” 

Sec. 377. “ The persons employed, as provided in the two 
preceding sections, may be removed at any time by the 
board of police, without assigning cause thereof, upon one 
month’s notice of the intention so to do, given to the person 
who applied for the appointment.” 

Sec. 378. “ The board of police may also, upon any emer¬ 
gency of riot, pestilence, invasion, insurrection, or during 
any day of public election, ceremony or celebration, appoint 
as many special privates without pay, from among the citi¬ 
zens, as it may deem advisable, and for a specified time.” 

Sec. 379. “ During the term of service of such special pri¬ 
vates, they shall possess all the powers and privileges, and 
perform all the duties of the privates of the standing police 
force of the District. Aud such special privates shall wear 
an emblem, to be presented by the police commissioners.” 

Amoug the duties imposed upon the plaintiff at the time 
of the accident were those above mentioned, which are pre¬ 
scribed by the provisions of the police manual, contained in 
page 15 of the Record. 
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The acceptance of the appointment as a police officer by 
the plaintiff, although paid by others than the District of 
Columbia, as provided by law, did not change the duty cast 
upon him to observe this defect without falling over it or be¬ 
cause of it. 

It has been decided that such appointment “ did not 
change, in the slightest degree, Ins duties and his responsi¬ 
bility as an officer of the Metropolitan police force.” 

Wells vs. Washington Market Co., 19 D. C., 385-398. 

The syllabus of the above case says: “A person employed 
and paid by a market company to collect rents and keep 
order in the market-house, but without authority from the 
company to make arrests, at the same time held an appoint¬ 
ment as special officer of the Metropolitan police force with 
authority to make arrests as such, but received no pay in 
the latter capacity: Held, that an arrest made by him in 
the market-house was to be regarded as made in his char¬ 
acter of police officer, and if the arrest were illegal and 
wanton the company were not liable.” 

It was said in Tolchester Beach Improvement Co. vs. 
Steinmeir, 72 Md., 313, of a special policeman, paid by a 
private corporation, that “ his duty was the same as any 
other policeman or constable.” 

Notice of any defect in this sidewalk to the plaintiff hav¬ 
ing a regular beat may have been notice to the District. 
Can he hold the District liable for his own negligence, and 
recover in this action because he was negligent ? 

Notice to ^ policeman is notice to the District (D. C. vs. 
Payne, 13 App. Cases D. C., 503). 










15 


This duty required no funds to be in the hands of this 
officer as a condition precedent to its performance. He had 
nothing to provide to keep himself from injury. He par¬ 
ticularly undertook, in the performance of his duty, to be 
vigilant, observing, and seeing. The ordinary traveller is 
under no such duty. He was obliged to look, not with the 
care of the ordinary pedestrian, who may assume that the 
streets are reasonably fit for travel, but with an eye to “see 
no defects or obstructions are suffered to remain thereon.” 
According to the contention that must be made for himj he 
had previous knowledge of the defect and hence, by his own 
showing, was not vigilant, observing, and looking to see 
defects when injured, or, in other words, received his injury 

because of his own default and neglect of his duty. 

♦ 

If the District is liable in this case, because of the plain¬ 
tiff’s default and neglect of duty in failing to see the defect, 
then the District can recover its loss from him because of ■ 
such neglect of duty. 

The plaintiff is, therefore, in effect suing himself. What¬ 
ever may have been some earlier doubts on the subject, it is 
settled that one who assumes the duties and is invested with 
the powers of a public officer is liable to one who sustains 
special damage by a neglect properly to perform such 
duties. 

Hoover vs. Barkhoof, 44 N. Y., 113. 

Bennett vs. Whitney, 94 N. Y., 302-306. 

Brown t;s. Lester, 13 Smedes and M., 392. 

The ordinary rule is that an employee cannot recover for 
injuries caused by defects which he ought to have observed. 

Cooper vs. Butler, 103 Pa. St., 412. 

Tuttle vs. Detroit, &c., R. R. Co., 122 U. S., 195. 

Kohn vs. McNulta, 147 U. S., 241. 










le 


IV. 

Such being the duty of the plaintiff respecting the defect which 
is claimed to have been the cause of his injury, the rule of law 
applicable to such officer is that his failure to discharge that 
duty—his negligence—precludes his recovery. 

We are aware of the rule announced on several occasions 
that neither members of the fire department nor members of 
the police department are co-servants of members of the 
street department in any such sense as to prevent them from 
maintaining an action, if injured by a defect in the highway 
while engaged in the performance of the duties of their 
office, provided they are at the time in the exercise of due 
care. 

We affirm that such decisions are not applicable here. 

The case of Kimball vs. City of Boston, 1 Allen, 417, is an 
example. There “ the plaintiff was in the employment of 
the city as a special police officer appointed to aid in pre¬ 
serving order on the evening of July 4, 1858.” He was 
injured by a defect in the highway. 

The opinion is as follows : 

“ By the Court: The plaintiff was using the highway by 
traveling thereon for a lawful purpose. He was not a servant 
or agent of the city in any such sense as to take away his 
right of action for the injury sustained by him. He was a 
public officer, appointed to discharge important duties, in 
which the city had no special interest and from ivhich they de¬ 
rived no particular advantage.” 

The lines italicized indicate the same distinction sought 
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to be drawn in this brief, which is in harmony with author¬ 
ities later cited herein. 

There no duty respecting defects in the streets was cast 
upon the officer. He was employed in a matter in which 
the city had no special interest and derived no particular 
advantage. The condition is reversed in the case at bar. 

Likewise, it was held in Turner vs. City of Indianapolis, 
96 Ind., 52, that a fireman, in assuming the duties of his 
place, takes upon himself no risk arising out of negligence 
on the part of those in charge of the streets. To the same 
effect is Coots vs. City of Detroit, 75 Mich., 628. These fire¬ 
men, too, were under no duty respecting the streets. 

The proposition we maintain is set forth distinctly in a 
Louisiana case, where policemen in the discharge of their 
duty were fired upon and wounded. 

The opinion states: “ We do not think the city responsble 
for the damages which may result to one of its officers when 
in the discharge of his duty. It is a risk which lie runs 
when he accepts the position.” 

Spalding vs. City of Jefferson, 27 La. Ann., 159, 160. 

A municipality is not liable to an employee of its fire de¬ 
partment because of its negligence in permitting apparatus 
to get out of repair. 

Peterson vs. City of Wilmington, 56 L. It. A., 959. 

A municipality is not liable to a lineman on its fire-signal 
system for negligence in respect to the condition of a pole 
which breaks and injures him. 

Pettingell vs. City of Chelsea, 24 L. It. A., 426. 


3 
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The principle for which we contend was also expressed in 
Wood vs. Waterville, 4 Mass., 422, where it was held that a 
surveyor of highways may recover against his town dam¬ 
ages happening to him through a defect in the highways 
within his own district, unless the defect arises from the sur¬ 
veyor's own neglect. But if caused by his neglect he could 
not recover, for it was said, “ it would reward him for his 
own faulty misconduct.” 

Iu the same case reported in 5 Mass., 294, Parsons, C. J., 
said at page 299: “ As the injury of which the plaintiff 
complains in his writ was a damage arising from his own 
default, we are satisfied that he cannot maintain this action 
against the town.” 

The same doctrine is upheld in Todd vs. Rowley, 8 Allen, 
51. 

Insisting, as we urgently and respectfully do, that the 
trial court committed no error according to the record, we 
submit that the judgment in this case should be affirmed. 

A. B. Duvall, 

E. H. Thomas, 

For the District of Columbia. 
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